Nowhere in the statute  is  there any qualification of  the operative
language  "... that,..such violation is  of  such nature as  could significantly
and substantially contribute  to  the cause and effect  of a coal or other
mine safety or health hazard...."

Nor do the words of the  statute anywhere reflect any intent  to
narrow or restrict  such violation to one where,   "...there exists  a
"reasonable likelihood"   that  the hazard contributed  to would result in
an injury or illness of a  "reasonably serious" nature.

The majority's  tampering will add to  the statute words of limitation
which will require every mine inspector to make judgments, not only as to
the "likelihood" of  the effects of  the hazard,  and   the "reasonable[ness]"
of that  "likelihood",   but will^s' well demand medical predictions be made
as  to whether a hazard will result in an injury or illness of a "reasonably
serious" nature.     Must   the inspector henceforth determine,  not only whether
the roof  is  safe or unsafe,   but whether the unconscious miner who is  the
victim of a roof  fall has   suffered   'merely'   a concussion,  or a fractured
skull?    Would only  the hazard  in the latter  case,   under the majority's
rationale,  be one which is  significant and substantial?

We will now have a "one  toe,   two  toe" formula,   a distinction based
not upon mining but upon the  extent of  the injury  and medically unforesee-
able consequences.     Are we,   this  Commission or its judges",   or the inspectors
at  the mine  thereby better  equipped  to render the  judgments which will
be required under  this  formulation?  In an admittedly somewhat imprecise
area,   does  this highly  qualified and subjective articulation represent
an improvement over existing practice?    Neither, our predecessor,   BMOA,
nor  the Congress,   has  suggested such a change is   feasible,  desirable or
in accord with  their respective understandings of   the language or purpose
of  the Act.

In summary,   the  standard proposed by  the majority would in reality
measure the significance and  substantiality of  the violation after the
fact,   and add  to  the Act  numerous highly subjective variables,  among them
the magnitude of  the potential injury,   the   (unspecified)   circumstances
surrounding  the violation,   and  the post hoc accuracy of  the inspector's
medical judgment as  to   the  effect[s]   of   the hazard.

The majority's  suggested standard would be even more impossible of
application in  those cases  in which mandatory health standards are
violated,   as  contrasted with  those which regulate only safety.

In  the Federal Coal Mine  Safety Act Amendments  of 1965   (amending
the 1952  Coal Act),  where  the   term "significant  and  substantial" first
appeared,   such referred only  to violations   "of  such nature as could
significantly and substantially contribute to the cause or effect of a
mine explosion,  mine fire,  mine inundation,  or man-trip or man-hoist
accident."   [30 USCA 473(d)].   [Emphasis added].     In the 1969 Act  (i.e.,
section 104(c)  of the 1969 Act,  in all relevant respects identical to
section 104(d)   in the 1977 Act),  the Conference Committee substituted
the word "hazard" for "accident",  thus since at  least 1969 clearly
including health as well as safety within the purview of this section.

838was "fairly close to the mark in our opinion."
